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ORDER (ORAL)

SHRI G. GEORGE PARACKEN, MEMBER (J) :
MA 3365 of 2014

The applicants have filed this Misc. Application seeking

joining together in a single Original Application. For the

¢

vensons stated therein, the same is allowed.,

OB No.3883 of 2014 .

The applicants have filed this OA seeking the following

reliefs:-

“a.  that the Respondents be directed to extend
the benefits of the judgment and order dated
26.08.2010 passed by this Hon’ble Tribunal
in OA No,1282 of 2010 including the order
dated 13.03.2014 passed in Contempt
Petition No.315 of 2013 to all the members
of the Association — Applicant No.1, as well
as the Applicants who are similarly situated {/
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officiating Junior Telecom Officer in different
circles and also the officiating Junior
Telecom Officers in all circles of India; and

b. Any other or further order/s which this
Hon'ble Tribunal may deem fit and proper
may also be passed.”

2. AccordingQ to learned counsel for the applicants, this

case is squarely covered by the Order of this Tribunal dated
2682010 in OA No.1282 of 2010 (BSNL Ofﬁ;ers
Association (Regd] and another vs. BSNL (a Government
of India Enterprises} and others). In the said Order, the
applicants theﬂ?in have sought direction to quash the Order
No.3-2/2009-Pers-1V dated 5.1.2010 and consequent on
sotting aside the order aforesaid to direct the respondents to
extend the same benefits of fixation of pay and allowances
under Rule 22 (l)(ia}) of the Fundamental Rules to the
Members of the applicant ~ Association as admissible to
JTOs, as they have been officiating on the said posts for the
last more than nive years. The said OA was allowed by this

Tribunal vide Order dated 26.8.2010 and its relevant paras
read as under:-

‘3. We have gone through the judgment passed
by Ernakulam Bench of this Tribunal and are in
respectiul agreement with the same. We are,
however, informed that against the judgment
aforesaid, respondents have filed two writs in the
Honmdle High Court of Kerala and the same have
been admitted, but in none of these two writs, stay
has been granted. If perhaps, the respondents
would have obtained the stay, we may have
adjourned this case sine die. But, inasmuch as,
once there is no stay and, therefore, the applicants
in TAs are getting the relief granted to them, there

will be no need whatsoever to stay the proceedings
of this case. ‘
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4. For parity of reasons, we allow present
Original Application in terms of the decision of
Ernakulam Bench of this Tribunal in the matter of
M.V. Salilakumar & Ors. V/s. The Chairman &
Managing Director & Ors.(supra). However, we
make it absolutely clear that the fate of the
applicants herein would be dependent upon the
writs filed by the respondents in Kerala High
Court. That being so, if the writs are allowed, the
respondgnts may withdraw the benefits given to
the applicants and, therefore, there will be no
need for the respondents to file separate writ in
this case.” °

The respondents have challenged the aforesaid Crder before
the Hon’ble High Court of Delhi vide Writ Petition
N0.243/2012 (Bharat Sanchar Nigam Limited and others
vs. BSNL Offieers Association (Regd.) and another} and the
same was dismissed by the High Court vide its Order dated

13.1.2012. The relevant paras of the said Order reads as

under:-

“3. It has now been contended by the learned
counsel for the petitioner that it had been pointed
out before the Tribunal that the facts of thé
Ernakulgm case and the present case were
different. However, as already pointed out above,
this is not apparent from the order dated”
26.08.2010. In any event, if such a position had
arisen, it was open for the petitioner to have, first
of all, filed a review application before the Tribunal
itself in order to have this issue sorted out.
Instead of doing so, the petitioner filed a writ
petition being WP(C) 1339/2011 before this Court.
A Division Bench of this Court took up the matter
for hearing on 28.02.2011, when it was submitted
by the learned counsel for the petitioner that the
Tribunal +had erroneously placed reliance on the
decision in Ernakulam case, whereas the factual
matrix was absolutely different and the said
decision was not applicable to the case at hand.
The Division Bench had observed that it did not
perceive that this stand had been taken before the
Tribunal. However, since the learned counsel for
the petitioner submitted that the stand was taken
but the seme had not been adverted to in the
order, the Division Bench granted liberty to the

..... —
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petitioner to file an application for review under
Section 22(F) of the Administrative Tribunals Act,
1985. The writ petition was disposed of in that
manner.

4, Thereafter, the petitioner filed the review
applicatior. No. 125/2011, in which the impugned
order dated 05.09.2011 has been passed. After
hearing the counsel for the parties, the Tribunal
has noted as under:-

“It 1s only towards the end of para 2(i} at the
bottom of page 7 that, for the first time, it is
mentioned that as the applicants before the
Principal Bench of the Tribunal did not
satisfy the requirements stipulated under
the JTO Recruitment Rules of 1996, their
pay was rightly fixed under FR-35, and thus
they would be on a completely different
pedestal with no similarity whatsoever with
the applicants before the Ernakulam Bench
of the Tribunal. It is surprising to note that if
it was the case of the review applicants that
the .facts leading to filing of the TA
culminating into decision by the Ernakulam
Bench are entirely different, why at every
stage. be it in the OA or the review
application, it has been time and again
mentioned that the respondents (review
applicants) had not accepted the judgment of
the Ernakulam Bench and had, therefore,
filed a writ against the same. It could well bé’
said that in the case before the Ernakulam
Bench and the writ that has been filed in-the
Kerala High Court the facts are entirely
different and the said judgment would have
no relevance whatsoever in deciding the
controversy in issue. Such was never the
case of the respondents. In the order
impugned in the OA which came to be
passed pursuant to directions given by us on
I'1.11.2009 in QA No.3213/2009 it has been
clearly mentioned in clause {v) that “BSNL
B has not accepted the judgment dated
e 15.07.2009 of Hon'ble CAT, Ernakulam and
s has Ynitiated necessary action for challenging
the said judgment before the Hon’ble High »
Court of Kerala”. What really surprises us is e ¥
that what was the need of saying so if the ]
facts of the case in hand and the one subject
matter of decision by the Ernakulam Bench
were different. We are not making a mention
of the reply filed on behalf of the
respondents in the OA as the same would L/
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unnecessarily burden the judgment. We
would rather prefer to annex with this
judgment as Annexure-A copy of the reply
filed on behalf of the respondents in the OA,
which we order to be read. as part of the
judgment. There is not a single sentence
mentioned therein that the facts of the case
before the Ernakulam Bench and the one
before us would be entirely different.”
{underlining added)

5. Even before us, the learned counsel for the
petitionel was asked to show us from his reply as
to where he has pleaded that the facts of the.
present case are different from the Ernakulam
case. He drew our attention to paragraph 4.14 of
his reply to the OA Dbefore the Tribunal.
Unfortunately, on going through the entire
paragraph, we do not find a single statement to
the effect that the facts of the Ernakulam case are
different from the facts of the present case,

6. In view of the foregoing circumstances, we do
not see any infirmity in the orders passed by the

Tribunal and consequently this writ petition is
dismissed.”

Learned counsel for the applicants has also brought to our

. notice that the aforesaid Order of the High Court was

&

challenged by the respondents before the Hon’ble Supreme

Court vide Special Leave to Appeal (Civil) No.4583 of 2012

¢

(B.S.N.L. and others vs. BSNL Officers Assn. (Regd) and
another). The said SLP was also dismissed by the Hon’ble

Supreme Court vide its Order dated 20.2.2013. The said

-

Order reads as under:-

"Heard learned counsel for the parties at
some length. We do not see any reason to interfere
with the *impugned order, especially, when the
Principal Bench of the Tribunal has in the present
case arising out of O.A. No. 1282 of 2010 made it
clear that the fate of the respondents herein, who
were applicants before the Tribunal, would be

dependent upon the result of the Writ Petitions A/,,

T
e
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filed by the petitioner- Corporation in the Kerala
High Court. The Tribunal has further held that if
said Writ Petitions are allowed, the petitioner -
Corporation shall be free to withdraw the benefit
given to the respondents ‘herein.  These
observations, in our opinion, sufficiently protect
the petitioner - Corporation against any prejudice.
It goes without saying that in the light of the
observations made by the Tribunal and those
made by the High Court if the Writ Petitions filed
by the petitioner - Corporation before the Kerala
High Court are eventually allowed and the.
Judgment of the Ernakulam Bench of the Central
Administrative Tribunal [CAT] is set aside, any
benefit which the petitioner - Corporation may
have extended to its employees pursuant to the
said Judgment can be reversed not only qua those
who are parties to the said case but also qua all
such employees as have on the analogy of the said
order oltained benefit from the petitioner -
Corporation with or without intervention of the
CAT or the High Court. It is common ground that
pursuant to the order passed by the Ernakulam
Bench of CAT the petitioner has already extended
the benefit claimed by the applicants in that case.
The CAT {Principal Bench) has on the analogy of
that order, simply directed a similar benefit to thHe
responderts herein, subject to the condition
mentioned above, which as mentioned earlier,
sufficiently secures the interest of the petitioner -
Corporation, hence calls for no interference from
us. With these observations the Special Leave
Petition fails and is accordingly dismissed."

3. Learned counsel for.the applicants has also submitted
that as the respondents have not complied with the aforesaid
Order of this Tribunal even after the final disposal of the
aforesaid SLP,‘ they have filed CP N0.515/2013 in OA No.1282
of 2010 and it was only thereafter the aforesaid Order of this

Tribunal in OA No0.1282/2010 has been complied with by the

h—
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respondents. Thereafter, the said CP was closed on
13.3.2014.

4, In the above facts .and circumstances of the case, we
dispose of this OA at the admission stage itself by directing

the respondents’to consider the cases of the applicants in the

light of the aforesaid Orders and after consideration, if they

found that the applicants are covered by the aforesaid

decisions, they shall be extended the same benefits and in

any

1y case, they shall pass appropriate orders within a period

of two months from the date of receipt of a copy of this Order.

There shall be no order as to costs.
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